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Centers for Medicare & Medicaid Services, HHS § 433.36 

of this chapter when they are per-
formed by an external quality review 
organization as defined in § 438.320 of 
this chapter: 75 percent. 

[43 FR 45201, Sept. 29, 1978, as amended at 46 
FR 48566, Oct. 1, 1981; 46 FR 54744, Nov. 4, 
1981; 50 FR 15327, Apr. 17, 1985; 50 FR 46664, 
Nov. 12, 1985; 56 FR 48918, Sept. 26, 1991; 57 FR 
56506, Nov. 30, 1992; 68 FR 3635, Jan. 24, 2003] 

§ 433.32 Fiscal policies and account-
ability. 

A State plan must provide that the 
Medicaid agency and, where applicable, 
local agencies administering the plan 
will— 

(a) Maintain an accounting system 
and supporting fiscal records to assure 
that claims for Federal funds are in ac-
cord with applicable Federal require-
ments; 

(b) Retain records for 3 years from 
date of submission of a final expendi-
ture report; 

(c) Retain records beyond the 3-year 
period if audit findings have not been 
resolved; and 

(d) Retain records for nonexpendable 
property acquired under a Federal 
grant for 3 years from the date of final 
disposition of that property. 

[44 FR 17935, Mar. 23, 1979] 

§ 433.34 Cost allocation. 
A State plan under Title XIX of the 

Social Security Act must provide that 
the single or appropriate Agency will 
have an approved cost allocation plan 
on file with the Department in accord-
ance with the requirements contained 
in subpart E of 45 CFR part 95. Subpart 
E also sets forth the effect on FFP if 
the requirements contained in that 
subpart are not met. 

[47 FR 17490, Apr. 23, 1982] 

§ 433.35 Equipment—Federal financial 
participation. 

Claims for Federal financial partici-
pation in the cost of equipment under 
the Medicaid Program are determined 
in accordance with subpart G of 45 CFR 
part 95. Requirements concerning the 
management and disposition of equip-
ment under the Medicaid Program are 
also prescribed in subpart G of 45 CFR 
part 95. 

[47 FR 41564, Sept. 21, 1982] 

§ 433.36 Liens and recoveries. 
(a) Basis and purpose. This section 

implements sections 1902(a)(18) and 
1917(a) and (b) of the Act, which de-
scribe the conditions under which an 
agency may impose a lien against a re-
cipient’s property, and when an agency 
may make an adjustment or recover 
funds in satisfaction of the claim 
against the individual’s estate or real 
property. 

(b) Definition of property. For pur-
poses of this section, ‘‘property’’ in-
cludes the homestead and all other per-
sonal and real property in which the 
recipient has a legal interest. 

(c) State plan requirement. If a State 
chooses to impose a lien against an in-
dividual’s real property (or as provided 
in paragraph (g)(1) of this section, per-
sonal property), the State plan must 
provide that the provisions of para-
graphs (d) through (i) of this section 
are met. 

(d) Procedures. The State plan must 
specify the process by which the State 
will determine that an institutional-
ized individual cannot reasonably be 
expected to be discharged from the 
medical institution and return home as 
provided in paragraph (g)(2)(ii) of this 
section. The description of the process 
must include the type of notice to be 
given the individual, the process by 
which the individual will be given the 
opportunity for a hearing, the hearing 
procedures, and by whom and on what 
basis the determination that the indi-
vidual cannot reasonably be expected 
to be discharged from the institution 
will be made. The notice to the indi-
vidual must explain what is meant by 
the term lien, and that imposing a lien 
does not mean that the individual will 
lose ownership of the home. 

(e) Definitions. The State plan must 
define the following terms used in this 
section: 

(1) Individual’s home. 
(2) Equity interest in home. 
(3) Residing in the home for at least 

1 (or 2) year(s). 
(4) On a continuing basis. 
(5) Discharge from the medical insti-

tution and return home. 
(6) Lawfully residing. 
(f) Exception. The State plan must 

specify the criteria by which a son or 
daughter can establish to the agency’s 
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